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928.800  Corporate Compliance Programs
A. General Principle: Compliance programs are established by corporate management to prevent and detect
misconduct and to ensure that corporate activities are conducted in accordance with applicable criminal and civil laws,
regulations, and rules. The Department encourages such corporate selfpolicing, including voluntary disclosures to
the government of any problems that a corporation discovers on its own. See USAM 928.900. However, the
existence of a compliance program is not sufficient, in and of itself, to justify not charging a corporation for criminal
misconduct undertaken by its officers, directors, employees, or agents. In addition, the nature of some crimes, e.g.,
antitrust violations, may be such that national law enforcement policies mandate prosecutions of corporations
notwithstanding the existence of a compliance program.
B. Comment: The existence of a corporate compliance program, even one that specifically prohibited the very
conduct in question, does not absolve the corporation from criminal liability under the doctrine of respondeat
superior. See United States v. Basic Constr. Co., 711 F.2d 570, 573 (4th Cir. 1983) ("[A] corporation may be held
criminally responsible for antitrust violations committed by its employees if they were acting within the scope of their
authority, or apparent authority, and for the benefit of the corporation, even if ... such acts were against corporate
policy or express instructions."). As explained in United States v. Potter, 463 F.3d 9 (1st Cir. 2006), a corporation
cannot "avoid liability by adopting abstract rules" that forbid its agents from engaging in illegal acts, because "[e]ven a
specific directive to an agent or employee or honest efforts to police such rules do not automatically free the company
for the wrongful acts of agents." Id. at 2526. See also United States v. Hilton Hotels Corp., 467 F.2d 1000, 1007 (9th
Cir. 1972) (noting that a corporation "could not gain exculpation by issuing general instructions without undertaking
to enforce those instructions by means commensurate with the obvious risks"); United States v. Beusch, 596 F.2d
871, 878 (9th Cir. 1979) ("[A] corporation may be liable for acts of its employees done contrary to express instructions
and policies, but ...the existence of such instructions and policies may be considered in determining whether the
employee in fact acted to benefit the corporation.").
While the Department recognizes that no compliance program can ever prevent all criminal activity by a corporation's
employees, the critical factors in evaluating any program are whether the program is adequately designed for
maximum effectiveness in preventing and detecting wrongdoing by employees and whether corporate management is
enforcing the program or is tacitly encouraging or pressuring employees to engage in misconduct to achieve business
objectives. The Department has no formulaic requirements regarding corporate compliance programs. The
fundamental questions any prosecutor should ask are: Is the corporation's compliance program well designed? Is the
program being applied earnestly and in good faith? Does the corporation's compliance program work? In answering
these questions, the prosecutor should consider the comprehensiveness of the compliance program; the extent and
pervasiveness of the criminal misconduct; the number and level of the corporate employees involved; the
seriousness, duration, and frequency of the misconduct; and any remedial actions taken by the corporation,
including, for example, disciplinary action against past violators uncovered by the prior compliance program, and
revisions to corporate compliance programs in light of lessons learned [1] Prosecutors should also consider the
promptness of any disclosure of wrongdoing to the government. In evaluating compliance programs, prosecutors
may consider whether the corporation has established corporate governance mechanisms that can effectively detect
and prevent misconduct. For example, do the corporation's directors exercise independent review over proposed
corporate actions rather than unquestioningly ratifying officers' recommendations; are internal audit functions
conducted at a level sufficient to ensure their independence and accuracy; and have the directors established an
information and reporting system in the organization reasonably designed to provide management and directors with
timely and accurate information sufficient to allow them to reach an informed decision regarding the organization's
compliance with the law. See, e.g., In re Caremark Int'l Inc. Derivative Litig., 698 A.2d 959, 96870 (Del. Ch. 1996).
Prosecutors should therefore attempt to determine whether a corporation's compliance program is merely a "paper
program" or whether it was designed, implemented, reviewed, and revised, as appropriate, in an effective manner. In
addition, prosecutors should determine whether the corporation has provided for a staff sufficient to audit,
document, analyze, and utilize the results of the corporation's compliance efforts. Prosecutors also should determine
whether the corporation's employees are adequately informed about the compliance program and are convinced of
the corporation's commitment to it. This will enable the prosecutor to make an informed decision as to whether the
corporation has adopted and implemented a truly effective compliance program that, when consistent with other
federal law enforcement policies, may result in a decision to charge only the corporation's employees and agents or to
mitigate charges or sanctions against the corporation.
Compliance programs should be designed to detect the particular types of misconduct most likely to occur in a
particular corporation's line of business. Many corporations operate in complex regulatory environments outside the
normal experience of criminal prosecutors. Accordingly, prosecutors should consult with relevant federal and state
agencies with the expertise to evaluate the adequacy of a program's design and implementation. For instance, state
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and federal banking, insurance, and medical boards, the Department of Defense, the Department of Health and
Human Services, the Environmental Protection Agency, and the Securities and Exchange Commission have
considerable experience with compliance programs and can be helpful to a prosecutor in evaluating such programs. In
addition, the Fraud Section of the Criminal Division, the Commercial Litigation Branch of the Civil Division, and the
Environmental Crimes Section of the Environment and Natural Resources Division can assist United States
Attorneys' Offices in finding the appropriate agency office(s) for such consultation.
[revised November 2015]

[1] For a detailed review of these and other factors concerning corporate compliance programs, see USSG § 8B2.1
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